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“retaliation” out of thin air to help the defendants avoid § 1983 liability. They
also asserted that Rodriguez had persuaded the officers to alter their testimony
to support these engineered defense theories. Furthermore, they asserted, Baker
and Sanders had condoned or encouraged this behavior—and had attempted to
cover it up.

2.

The district court scheduled a sanctions hearing for November 29, 2004.
Before the hearing occurred, Baker voluntarily withdrew from the case. At the
November 29 sanctions hearing, the court received testimony from Rodriguez,
Foose, Shattuck, and others concerning sanctions; and the court scheduled a
second hearihg for January 2005 to receive testimony from Baker and Sanders.

During the interim, the Ibarras discovered billing records indicating that
Rodriguez had flown from Austin to Houston to meet with Baker and Sanders
on September 8, 2004—the day before Rodriguez had flown to Houston to meet
with Foose. Rodriguez had never mentioned the September 8 meeting. Baker
and Sanders also had not mentioned the meeting; the discovered billing records
were the first the Ibarras had heard of it.

At the second sanctions hearing, Baker acknowledged that she and
Sanders had met with Rodriguez on September 8, 2004. Baker testified that the
meeting primarily had involved another case. She testified that Rodriguez and
the attorneys may have discussed the Ibarra litigation briefly, but Rodriguez’s
billing of the meeting to the Ibarra litigation was erroneous.

Baker also testified that Sanders had authorized Rodriguez to meet with
Foose and had authorized Rodriguez to give Foose his copy of the criminal-trial
transcript. Baker testified that she had authorized Rodriguez to contact Rocha
and Shattuck. The purpose of Rodriguez’s meetings with Foose and Shattuck,

Baker testified, was for Rodriguez to determine where the officers and Sean had
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been standing when Sean was taking photographs of 2911 Shady Park Drive.
Rodriguez’s purpose for contacting Rocha, so far as Baker understood, was to
determine whether Rocha’s recollection had changed in any way that might
affect Rodriguez’s supplemental report. Furthermore, Baker testified, Rodriguez
“has a very calming effect on officers who are going to testify. And the
depositions were very stressful.” Though Rodriguez was the defense’s expert on
reasonable suspicion and probable cause, Baker testified that she did not intend,
or want, Rodriguez to discuss those subjects with the officers. She instead
expected Rodriguez to collect facts from the officers and to calm them by
explaining broadly how testifying in a civil action differs from testifying in the
officers’ more familiar setting of a criminal action.

Finally, Baker addressed the fact that she had attended the November
2004 sanctions hearing. (She had sat in the galléry, having already withdrawn
from the case.) The Ibarras’ counsel identified several apparent inconsistencies
in the witnesses’ testimony at that hearing and questioned Baker whether she
had known that the witnesses were giving false testimony. Baker responded that
she had believed some of the testimony to be mistaken but did not know whether
any testimony was false.

When Sanders testified, he spoke mostly to other issues. He did, however,
answer some guestions about apparent inconsistencies in witnesses’ testimony
during the November 2004 hearing. Sanders explained that he had not believed
any inconsistencies to be material. On cross-examination, he further testified to
having no evidence that a defendant, witness, or attorney had committed a crime
of making a false declaration, perjury, conspiracy, tampering, or subornation of
perjury during the proceedings.

The Ibarras’ counsel also questioned Sanders about several aspects of

Foose’s deposition. Early in the deposition, Foose had testified that he had met
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with Rodriguez the day before, had received Rodriguez’s copy of the Valdez/Sean
trial transcript, and had spoken generally about the case. Sanders soon
thereafter called for a break and left the room with Foose. Foose’s testimony for
the rest of the deposition was that he and Rodriguez had met the day before but
had not discussed the Ibarra litigation in detail. The Ibarras’ counsel inquired
why Sanders had called for the break, which had occurred only seventeen
minutes into the deposition.*
3.

The district court considered the sanctions motions against Baker and
Sanders together with sanctions motions against Rodriguez and the defendants.
The court concluded that “Rodriguez, the officers and their attorneys, Sanders
and Baker, gave false testimony and/or abided the giving of false testimony
during the November 29, 2004, hearing before the Court.” It elaborated that
Baker and Sanders:

knew or should have known of the significant
inconsistencies between the officers’ criminal trial
testimonies, their incident reports and their deposition
testimonies. Moreover, they knew that Rodriguez’s
testimony contradicted that of the officers, in material
respects. Yet, they condoned and/or encouraged false
testimony by Rodriguez.

Rodriguez’s false testimony, the court found, concerned his purpose for
meeting with Foose, Rocha, and Shattuck on the eve of their depositions. Though
Rodriguez had testified that he met with Foose and Shattuck to determine where

the officers and Sean had been standing immediately before Foose approached

¢ Sanders testified that, before the break, he and the Ibarras’ counsel had a spat about
whether Rodriguez’s deposition occurred August 27 or later; and that he took the break to
locate a copy of the Rodriguez deposition’s transcript to verify its date. The Ibarras challenged
this explanation, correctly pointing out that Sanders acknowledged before calling for the break
that Rodriguez’s deposition indeed had occurred on August 27.
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Sean, the court found that Rodriguez’s true purpose in holding the meetings had
been to “coach” the witnesses to ensure that their deposition testimony “would
conform to facts that supported his opinion.” The attorneys’ September 8
meeting with Rodriguez demonstrated their involvement in this scheme.

Finally, the court found, Baker and Sanders intentionally had released one
of the plaintiff's medical records “to humiliate, embarrass(,] and aggravate the
plaintiffs.” The district court sanctioned Baker and Sanders for attorney
misconduct. It also found Rodriguez's and several witnesses’ conduct
sanctionable. It disqualified Baker and Sanders, and it imposed monetary
sanctions of $10,000 against Baker, Sanders, and Harris County.

Baker and Sanders sought reversal of their sanctions through petition for
a writ of mandamus. We denied the petition. The underlying § 1983 litigation
later settled. Under the settlement agreement, the monetary sanctions against
Baker and Sanders are considered paid. The attorneys timely appealed, seeking
to reverse the findings that they committed attorney misconduct. They assert
that the findings mar their professional reputation.

B.

We now turn our attention to the findings that Baker and Sanders
committed attorney misconduct. These findings fall into two categories: that
Baker and Sanders improperly coached witnesses and that Baker and Sanders
“gave false testimony and/or abided the giving of false testimony during the
November 29, 2004, hearing before the Court.”

1.

An attorney enjoys extensive leeway in preparing a witness to testify
truthfully, but the attorney crosses a line when she influences the witness to
alter testimony in a false or misleading way. See generally John S. Applegate,

Witness Preparation, 68 Tex. L. Rev. 277 (1989). The district court sanctioned
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Baker and Sanders in part for using Rodriguez to alter the officers’ deposition
testimony substantively.

The evidence that Baker and Sanders engaged in this behavior is a bit
scant, but the attorneys’ appeal does not definitely and firmly convince us that
the district court’s findings are mistaken. To recap the evidence supporting
sanctions, Rodriguez flew from Austin to Houston to meet with Baker and
Sanders on September 8, 2004. They discussed the Ibarra litigation at least
briefly. Rodriguez did not disclose that this meeting occurred when he testified
at the November 29 sanctions hearing, and the meeting came to light only when
the Ibarras discovered an entry for it in Rodriguez’s billing records.

Rodriguez again flew from Austin to Houston on September 9. He met with
Foose, alone. He arrived with a highlighted, marked-up copy of the Valdez/Ibarra
trial transcript. Foose happened not to have a copy (other defendants did), and
Rodriguez asked Baker and Sanders for permission to give Foose his own. The
attorneys assented.

Foose arrived at his September 10 deposition with a page of notes that he
claimed to have compiled, alone, after meeting with Rodriguez the day prior.
Foose admitted discussing reasonable suspicion, in the abstract, with Rodriguez;
but he denied discussing how that standard might apply to the Ibarra litigation.
Foose’s page of notes lists eight articulable facts supporting reasonable suspicion
that Foose had for detaining Sean. These facts closely track Rodriguez’s
preliminary report.

Although Foose’s meeting with Rodriguez had occurred only the day prior,
Foose expressed fogginess about many of the meeting’s details. The district
court, which later had the advantage of observing Foose’s demeanor as well as

his testimony, ultimately found Foose not to be a credible witness.
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Rodriguez flew again from Austin to Houston on September 13. He met
with Shattuck, alone. Rodriguez testified that he flew to Houston to meet Foose
and Shattuck partly so that he could visit 2911 Shady Park Drive to observe
whether Sean could have been photographing anything other than undercover
police officers. Rodriguez and Foose drove by the address but remained in
Foose’s patrol car; neither one stepped out of the car to stand where Sean had
been standing. Rodriguez did not go even that far with Shattuck; they ate
breakfast, and Rodriguez flew back to Austin without visiting Shady Park Drive.

Meanwhile, Rodriguez’s preliminary report had introduced two new
concepts that were becoming entrenched in the litigation as defense theories:
Foose had reasonable suspicion to detain Sean out of a fear of “retaliation,” and
Foose and Shattuck had reasonable suspicion to detain Sean after his flight to
2907 Shady Park Drive because the flight occurred in a “high crime area.” The
Ibarras assert that these “terms of art” are additive of prior testimony, reflecting
a conspiracy between Rodriguez, Baker, and Sanders to manufacture a record
favorable to the defense. The appearance of these terms in the litigation would
not be noteworthy if they merely repackaged the witnesses’ prior testimony,
neither adding nor subtracting anything substantive.

a.

“Retaliation” has multiple meanings. Its colloquial meaning is “the act of
retaliating,” “returning evil for evil.” Webster’s Third New International
Dictionary of the English Language, Unabridged 1938 (1993). It also refers to a
specific crime in Texas. See TEX. PENAL CODE ANN. § 36.06(a)}(1)(A) (Vernon
2003) (“A person commits an offense if he intentionally or knowingly harms or
threatens to harm another by an unlawful act in retaliation for or on account of

the service or status of another as a public servant ....”).
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Before meeting with Rodriguez, Foose had testified only to a fear of
“retaliation” in the colloquial sense: that photographs of plain-clothed officers
someday might be published and endanger their safety. The Ibarras assert, and
the relevant sanctions assume, that Rodriguez, Baker, and Sanders were using
“retaliation” in reference to the Texas crime: Foose initially stopped and
detained Sean with reasonable suspicion that Sean was committing the crime
of retaliation. As the Ibarras correctly note, no testimony supported such a
theory when Rodriguez filed the preliminary report.

The relevant question, in other words, is whether Baker and Sanders,
through Rodriguez, used “retaliation” merely to restate Foose’s concern for
“officer safety” or instead to inject a new defense theory into the case,
unsupported by testimony, that Foose stopped and detained Sean with
reasonable suspicion that Sean was committing a crime.

Sanders evinced the latter intent on December 10, 2004, when he wrote in
a motion opposing sanctions that:

In his expert report and in his deposition testimony,
Albert Rodriguez pointed out the facts known to Foose
at the time he pursued and arrested Sean Ibarra
supported a reasonable suspicion by Foose that Ibarra
was committing or would commit the crime of
Obstruction or Retaliation under § 36.06, TEX. PENAL
CODE.

He attempted to retreat from this position during the January 2005
sanctions hearing, expressly disavowing the theory that Foose initially
approached Sean with reasonable suspicion that Sean was committing the
retaliation crime. Sanders instead maintained that would be pursuing a defense
theory that Foose initially approached Sean with a concern that Sean someday
would commit “retaliation,” in the colloquial sense, against the plain-clothed

officers.
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Despite Sanders’s January 2005 testimony, the weight of the evidence
leaves us with something short of a “definite and firm conviction” that the
district court erred in concluding that Baker and Sanders, acting through
Rodriguez, improperly influenced Foose to testify in conformity with a novel
defense theory, previously unsupported by fact, but which was advanced in
Rodriguez’s preliminary report. We affirm the findings of misconduct against
Baker and Sanders for improperly coaching witness testimony concerning
“retaliation.”

b.

We also affirm the findings of misconduct against Baker and Sanders
based on Foose’s use of the term “high crime area” during his deposition.
Rodriguez flew from Austin to Houston to meet with the attorneys on
September 8. He billed the time to the Ibarra litigation, and the attorneys
approved the billing. Rodriguez again flew from Austin to Houston on
September 9, this time to meet with Foose, alone. He called Baker for permission
to give Foose his copy of the Valdez/Tbarra criminal-trial transcript. Baker
relayed Sanders’s authorization, and Rodriguez handed Foose his copy of the
transcript. Rodriguez had highlighted and made notes on portions of the
transcript. Foose reviewed the transcript. Foose brought a page of notes with
him to his deposition the next day. These notes closely tracked Rodriguez’s
report and referred to 2911 Shady Park Drive as being in a “high crime” area.
During the deposition, Foose testified that he had not visited 2911 Shady Park
Drive before traveling there January 4, 2002, to execute the warrant at that
address. He testified that he learned 2911 Shady Park Drive was in a “high
crime area” during a briefing. He could not, however, recall even a single detail
about that briefing other than it occurred. He had never previously referred to

2911 Shady Park Drive as a “high crime area.”
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In the light of these facts, as well as others previously mentioned, we
cannot say the district court clearly erred in finding that Baker and Sanders,
through Rodriguez, improperly coached Foose’s “high crime area” testimony. We
affirm the findings of misconduct against Baker and Sanders for improperly
coaching witness testimony concerning 2911 Shady Park Drive being in a “high
crime area.”

2.

The district court found that Baker and Sanders “gave false testimony
and/or abided the giving of false testimony during the November 29, 2004,
hearing before the Court.”

Insofar as the district court found that Baker and Sanders gave false
testimony during the November 29, 2004, hearing, the finding is clearly
erroneous. Baker and Sanders did not testify until January 2005.

We next consider whether Baker and Sanders abided the giving of false
testimony during the November 29, 2004, hearing. The rules of professional
conduct permit an attorney to offer or use evidence that the attorney believes,
but does not know, to be false. See ABA MODEL R. PROF'L. CONDUCT 3.3; TEX.
Disc. R. PROFL CONDUCT 3.03, cmt. 15. The district court wrote that Baker and
Sanders “knew or should have known” of inconsistencies in the police officers’
testimony and “were aware of or should have been aware of Rodriguez’s false
testimony” during the November 29 hearing. Because the district court applied
a legal standard too permissive of sanctions, we reverse. We vacate the relevant
findings of misconduct.

In sum, we affirm the findings of misconduct against Baker and Sanders
for improperly coaching witness testimony. We vacate the findings of misconduct
against Baker and Sanders for giving or abiding false testimony during the

November 29, 2004, hearing before the district court.
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V.

We now turn to Durfee’s appeal. The events relevant to this appeal

occurred some three years after the Baker/Sanders episode.
A.

Durfee represented Harris County’s District Attorney, Charles Rosenthal,
in relation to subpoenas issued during the Ibarra litigation. On October 31,
2007, the Ibarras served a subpoena duces tecum on Rosenthal for all emails sent
or received by Rosenthal, Rosenthal’s First Assistant, or Durfee between J uly 1,
2007, and October 15, 2007. The subpoena encompassed 12,785 emails, 4,792 of
which were in Rosenthal’s email folders.

Durfee met with Rosenthal on November 5 and prepared to file a motion
to quash the October 31 subpoena. Durfee accessed Rosenthal’'s computer,
compiled a table listing the subject line of each of Rosenthal’s subpoenaed
emails, and printed the table. Durfee did not print the emails themselves, and
he did not otherwise back them up. Durfee also did not specifically instruct
Rosenthal to preserve the subpoenaed emails. Rosenthal, however, had received
notice of the subpoena and later testified that he understood its scope.

After Durfee left Rosenthal’s office on November 5, Rosenthal deleted
approximately 2,500 of the subpoenaed emails. There is no evidence that Durfee
knew Rosenthal was going to do this.

On November 20, the district court held a hearing to consider a motion for
contempt that the Ibarras had filed concerning a different subpoena. Of
relevance to the October 31 subpoena, the parties agreed at the November 20
hearing that, from November 26 through November 28, the plaintiffs would
review all of the emails that were within the October 31 subpoena’s scope. The
parties further agreed that the Ibarras would depose Rosenthal when they

completed reviewing the subpoenaed emails.
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Also of relevance to the October 31 subpoena, Durfee still did not know
that Rosenthal had deleted approximately 2,500 of the subpoenaed emails.

Durfee first learned of the emails’ deletion near the close of business
November 21, which was the day before Thanksgiving. He instructed the office’s
Director of Information Services Technology (Gary Zallar, or “Zallar”) to work
through the holiday weekend to recover as many emails as possible. Durfee did
not immediately inform plaintiffs’ counsel or the court that the emails had been
deleted. Zallar worked through the weekend, but he was unable to restore all of
the deleted emails.

On Monday, November 26, the records review began as scheduled. Durfee
was unable to join plaintiffs’ counsel for the records review, but at his direction
a staff attorney informed them that Rosenthal had deleted some of the emails.
Plaintiffs’ counsel reviewed the remaining emails over the next three days and
deposed Rosenthal the day after that. The plaintiffs moved for contempt and
sanctions against Rosenthal on November 30, and they supplemented this
motion on December 2 to include Durfee (and Rosenthal’s First Assistant, who
is not party to this appeal). The November 30 motion for contempt and sanctions
was the first that the district court had heard of the deleted emails.

The district court considered the sanctions motion at a two-day hearing,
soon after which the underlying § 1983 case settled. After the case settled, the
district court: denied sanctions as to Rosenthal’s First Assistant; held Rosenthal
in contempt and sanctioned him $18,900; and held Durfee in contempt and
jointly and severally liable for $5,000 of the $18,900. Rosenthal paid the
monetary sanctions.

The district court supported its ruling against Durfee with the following
reasoning. Durfee, “as Chief of the General Litigation Division . . . is fully

responsible for, and charged with, managing the records of the District
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Attorney’s Office in all litigation involving the office . . . . In this role, he is
responsible to his client(s) and the courts with respect to documents that are the
subject of a subpoena.” Durfee “omitted’ to act or advise his client” to preserve
the subpoenaed emails. His failures to act included neglecting to: “implement]]
a systematic procedure for the production or retention of documents responsive
to the October 31 subpoena”; and “ensur[e] that certain relevant backup tapes
were preserved.” His failures to advise included neglecting to: “(1) give adequate
instructions about what discovery was sought by the October 31 subpoena; (2)
communicate with Rosenthal concerning the scope of documents reasonably
available and responsive to the October 31 subpoena; and (3) communicate with
Rosenthal concerning methods for storing the electronic data or other documents
requested.”

Additionally, the district court faulted Durfee: (1) for waiting until
November 26 to inform plaintiffs’ counsel that the subpoenaed emails had been
deleted; (2) for not informing the district court that the subpoenaed emails had
been deleted: and (3) for “making baseless representations about the
completeness of the respondents’ production in light of the fact that many of the
documents called for by the subpoena had not been adequately searched for, had
been deleted and/or were no longer available.” The district court held that
Durfee’s failure immediately to disclose the deletions violated Rules 3.03(a);
4.01(b); and 8.04(a)(1), (3), and (4) of the Texas Disciplinary Rules of Professional
Conduct. “[E]ven in the absence of bad faith,” the district court held, Durfee’s
omissions merited sanctions “pursuant to the Court’s inherent power.” The
district court also listed Federal Rules of Civil Procedure 26(g) and 45 as bases

for the sanctions.
B.
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The findings of misconduct against Durfee cannot stand unless the district
court had a legal basis for finding Durfee’s conduct sanctionable. The district
court pointed to the following legal bases for sanctions: its inherent power;
Federal Rules of Civil Procedure 26(g) and 45; and Texas Disciplinary Rules of
Professional Conduct 3.03(a), 4.01(b), 8.04(a)(1), 8.04(a)(3), and 8.04(a)(4). We
consider the validity of each legal basis in turn.

1.

“The court must make a specific finding of bad faith” to impose sanctions
under its inherent power. Toon v. Wackenhut Corrections Corp., 250 F.3d 950,
952 (5th Cir. 2001). The district court here did not make a specific finding that
Durfee acted in bad faith. It instead wrote that “even in the absence of bad
faith,” Durfee’s omissions merited sanctions under the court’s inherent power.
Because the district court did not find that Durfee acted in bad faith, imposing
sanctions against Durfee was an abuse of discretion insofar as the sanctions
were based on the court’s inherent power.

2.

The district court cited Federal Rule of Civil Procedure 26(g) as a basis for
sanctioning Durfee. Rule 26(g) requires an attorney to certify that each
discovery disclosure, “to the best of the person’s knowledge, information, and
belief formed after a reasonable inquiry,” is “complete and correct as of the time
it is made.” FED. R. C1v. P. 26(g)(1). “If a certification violates this rule without
substantial justification, the court, on motion or on its own, must impose an
appropriate sanction on the signer, the party on whose behalf the signer was
acting, or both.” FED. R. CIv. P. 26(g)(3). When invoking Rule 26(g) as a basis for
sanctions, the district court must specify which discovery certification was
sanctionable. Cf. Sheets v. Yamaha Motors Corp., 849 F.2d 179, 185 (5th Cir.
1988) (“We do not search the record for an order that might possibly support the
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district court’s $25,000 award under Rule 37(b)(2) because this may not be the
portion of the record upon which the court relied.”).

Here, the district court did not point to a Rule 26 certification that Durfee
made in relation to the October 31 subpoena as being sanctionable. Moreover,
the record suggests that Durfee made no such certification: on November 26,
Durfee, through a Harris County staff attorney, informed the Ibarras’ counsel
that the set of subpoenaed emails available for their review was incomplete
because Rosenthal had deleted some, The district court also made no finding
that any certification of completeness that Durfee did make was without
substantial justification. Imposing sanctions against Durfee was an abuse of
discretion insofar as the sanctions were based on Rule 26(g).

3.

The district court cited Federal Rule of Civil Procedure 45 as a basis for
sanctioning Durfee. Rule 45 provides that the “issuing court may hold in
contempt a person who, having been served, fails without adequate excuse to
obey the subpoena.” FED. R. CIv. P. 45(e) (2008). Whether a person disobeyed a
subpoena depends on what the subpoena required. See Fremont Energy Corp. v.
Seattle Post Intelligencer, 688 F.2d 1285, 1287 (9th Cir. 1982) (“The subpoena
served on Moss directed him to appear and testify at a deposition. This Moss did.
The subpoena did not direct Moss to answer any of the specific questions
propounded by Fremont. If he is to be held in contempt for failure to answer
questions, then, it must be pursuant to Rule 37(b)(1) . .. .”).

Here, no subpoena was issued to Durfee in his individual capacity. The
October 31 subpoena commands “you” (presumably the person to whom the
subpoena was issued) to produce emails. The subpoena does not command any

other person to do anything. Durfee could not have disobeyed the subpoena if it
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did not require him to act, and the district court therefore abused its discretion
insofar as it sanctioned Durfee under Rule 45.
4.

The district held that Durfee violated Texas Disciplinary Rules of
Professional Conduct 3.03(a) and 4.01(b) when Durfee failed immediately to
disclose that Rosenthal had deleted the subpoenaed emails.

Texas Disciplinary Rule 8.03(a) provides that alawyer shall not knowingly
“fail to disclose a fact to a tribunal when disclosure is necessary to avoid
assisting a . . . fraudulent act.” Texas Disciplinary Rule 4.01(b) similarly
provides that, in the course of representing a client, a lawyer shall not knowingly
“fail to disclose a material fact to a third person when disclosure is necessary to
avoid . . . knowingly assisting a fraudulent act perpetrated by a client.”

Durfee argues that his failure immediately to disclose the emails’ deletion
did not amount to assisting—much less knowingly assisting—a fraudulent act.
We agree. Durfee learned of the emails’ deletions near the close of business the
day before Thanksgiving. He informed plaintiffs’ counsel of the deletions the
next business day, and he had a staff member work through the interim holiday
weekend to recover the deleted emails. Though he did not immediately inform
the court of the deletions, this failure did not amount to assisting a fraudulent
act when Durfee already had informed the Ibarras’ counsel of the deletions and
had worked to recover the emails. The district court erred in using Texas
Disciplinary Rules 3.03 and 4.01 as bases for sanctions.

5.

The district court held that Durfee violated Texas Disciplinary Rule of
Professional Conduct 8.04(a)(1), (3), and (4) “[bly failing to bring Rosenthal’s
actions to light upon becoming aware of them.” Texas Disciplinary Rule of

Professional Conduct 8.04(a) states that a lawyer shall not:
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(1) violate these rules, knowingly assist or induce
another to do so, or do so through the acts of another,
whether or not such violation occurred in the course of
a client-lawyer relationship;

* k%

(3) engage in conduct involving dishonesty, fraud, deceit
or misrepresentation;

(4) engage in conduct constituting obstruction of
justice; . . ..

Durfee did not violate Rule 8.04(a)(1) for the same reasons that he did not
violate Rule 3.03 or Rule 4.01. Rule 8.04(a)(3) also provides no ground to
sanction Durfee because the district court did not find that, by failing to bring
Rosenthal’s actions to light, he engaged “in conduct involving dishonesty, fraud,
deceit or misrepresentation”; the court instead described Durfee’s conduct
variously as neglectful or reckless.

In sum, the district court cited no valid legal basis for sanctioning Durfee.
We vacate all findings that he committed attorney misconduct.

VI. |

For the foregoing reasons, we render judgment that the district court’s
findings of attorney misconduct are AFFIRMED in part and VACATED in part.
We AFFIRM the findings that Baker and Sanders improperly coached witnesses.
We VACATE the findings that Baker and Sanders gave or abided false
testimony during the November 2004 sanctions hearing. We VACATE all
findings that Durfee committed attorney misconduct.

AFFIRMED in part and VACATED in part; judgment RENDERED.

25



Editorial: Bad prosecutors should face prison | Dallas Morning News | News for Dallas, Texas | QOpinion: Editorials §/22/08 6:37 AM

Editorial: Bad prosecutors
should face prison

06:41 AM CDT on Tuesday, May 6, 2008

Craig Watkins has had a few misses amid many hits in his first term as Dallas
County district attorney, but it's hard to argue with his there-oughta-be-a-law
sentiment on prosecutorial misconduct.

Mr. Watkins has pushed as hard to free the innocent as he has to convict the
guilty. In that spirit, he now wants Texas to increase punishments - up to and
including prison time - for prosecutors who intentionally withhold evidence
from defendants.

Today, Texas law allows cash compensation to those wrongfully convicted but
has no criminal sanctions for prosecutors who intentionally commit "Brady
violations." The term stems from a 1963 U.S. Supreme Court ruling in Brady vs.
Maryland that held that defendants' constitutional rights are violated if
prosecutors intentionally or accidentally withhold evidence favorable to the
defense.

A sanction from the State Bar of Texas is the worst penalty a prosecutor
currently can expect, and such instances are so rare as to be noteworthy when
they occur,

Even the most egregious recent example of U.S. prosecutorial misconduct -
Durham County, N.C., District Attorney Mike Nifong and the so-called Duke
lacrosse case - resulted in only a day in jail, a fine and disbarment. If that
sounds stiff, consider the potential life ruination from his attempts to
prosecute three college students on rape charges he knew to be false.

Few cases are as heinous or as obvious. Ferreting out this type of injustice is
far from as clear-cut as a DNA exoneration. It can be years or even decades
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before legal teams can dig up the evidence needed to bring such a charge.

If time - in effect, a statute of limitations - is a potential obstacle, Mr. Watkins
also knows that degree is another. Every bit of evidence, from a witness to a
document to a fiber found at a crime scene, carries a different weight. This
must be considered in any new law.

Since he's not a state legislator, Mr. Watkins needs someone to carry a bill for
him in Austin. We would think he would have the support of the vast majority
of his DA colleagues. They know as well as he does that any prosecutor who
cheats the system and cuts corners makes all of them look bad.
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Prosecutorial Ethics: The Duty to Disclose Exculpatory
Material

By Hans P. Sinha

Editor’s Note: The third edition of NDAA’s National Prosecution Standards will be
published soon. Other resources on this topic are the National Center for Prosecution
Ethics and its publication, Doing Justice: A Prosecutor’s Guide to Ethics and Civil
Liability. The center is a project of the National College of District Attorneys, the
education division of NDAA. Visit the NDAA Web site, www.ndaa.org, for more
information.

Introduction

This is the second article in a series that examines the ethical rules and
professional standards applicable to prosecutors. The goal is to provide guidance
and information as to the more commeon ethical and professional concerns a prosecutor is
faced with in executing his duties. The first article discussed the ethical and professional
duties surrounding a prosecutor's charging decision. It did so by examining section (a) of
Rule 3.8 of the Model Rules of Professional Responsibility. This article addresses section
{d), the duty to disclose exculpatory material, and examines the frequently recurring
issues surrounding the overriding duty of the prosecutor to disclose to the defense
evidence that “tends to negate the guilt of the accused or mitigates the offense.” By
skipping sub-sections (b), ensuring certain procedural and constitutional rights of the
defendant are protected, and (c), not obtaining waiver of important pre-trial rights from an
unrepresented accused, | do not in any way seek to denigrate the importance of those
duties. These legal precepts, discussed in subsequent articles, are just as crucial to the
conscientious and ethical prosecutor as is his duty to disclose exculpatory material.
However, as can be seen from the sheer amount of jurisprudence devoted to the ethical
concepts and the legal precepts encompassed in Rule 3.8(d), the prosecutor's duty to
disclose exculpatory evidence to the defense cuts to the very core of his duty as both an
advocate and as a minister of justice.

The Rules as a Pyramid

Viewing the Rules of Professional Conduct as a pyramid, Rule 3.8 would constitute the
summit of this pyramid. Not only does this rule speak specifically to the unique
responsibilities of the prosecutor, but recognizing the uniqueness and power of
prosecutors, it is also the only rule drafted specifically for one segment of the profession.
Significantly, there are no special rules for criminal defense attorneys, tax lawyers or  ~
carporate lawyers, or any other type of lawyers. Prosecutors, as indicated by the title of
Rule 3.8, the “Special Responsibilities of a Prosecutor,” and by the historical development
of the rule, have responsibilities above and beyond those of other lawyers. This is not to
say that the remaining 56 Model Rules of Professional Conduct are un-important to
prosecutors. They are. |n fact, in order to join the legal prefession, many jurisdictions
require aspirants, including future prosecutors, to take an oath affirming that they have
read or are familiar with all the Rules of Professicnal Conduct.

Staying with the pyramid depiction of the rules in terms of relevance to prosecutors, the
second level would include those rules that, although not directed specially towards
prosecutors, nevertheless address issues that arise on a reguiar basis in their daily work.
While arguments may be made about which rules should fall in this category, most would
agree that a group of ten rules belong here. These ten rules are: Rule 3.3, Candor toward
the Tribunal; Rule 3.4, Fairness to Opposing Party and Counsel; Rule 3.5, Impartiality
and Decorum to the Tribunal; Rule 3.6, Trial Publicity; Rule 4.1, Truthfulness in
Statements to Others; Rule 4.2, Communication with Person Represented by Counsel;
Rule 4.3, Dealing with Unrepresented Person; Rule 4.4, Respect for Rights of Third
Person: Rule 8.3. Reportina Misconduct: and Rule 8§.4. Misconduct.



Person; Rule 8.3, Reporting Misconduct: and Rule 8.4, Misconduct,

The remaining 45 rules, from the perspective of relevance to a prosecutor, are found at
the bottom of this rules pyramid. These rules are relevant to prosecutors in terms of
governing the profession as a whole. They do not, however, affect the prosecutor as he
goes about his daily routine of protecting the public by prosecuting those in society who
demonstrate an inability to conform to the rule of law in the same fundamental way as do
the rules on the second level and on the summit of this rules pyramid.

Rule 3.8(d): The Pinnacle of the Rule

If Rule 3.8 is viewed in its entirety as being the pinnacle of the rules pyramid, then section
(d) can be viewed as the pinnacle of the rule itself. The duty expressed in (d), that a
prosecutor cannot fulfill his role as a minister of justice unless he discloses exculpatory
material to the defense, speaks to the very essence of the prosecuter's special
responsibilities.

The notion that a prosecutor has as much a duty to convict the guilty as he has to ensure
that the innocent are not prosecuted, was clearly expressed in the very first ethical code
for lawyers devised in America. The Alabama 1887 Code of Ethics, succinctly and
pointedly stated that “[the state's attorney is criminal, if he presses for a conviction, when
upon the evidence he believes the prisoner innocent.”1 Similarly, Canon 5 of the
American Bar Association’s 1908 Canons of Professional Ethics noted that *[t]he
suppression of facts or the secreting of witnesses capable of establishing the innocence
of the accused is highly reprehensible.”2 The American Bar Association’s Model Code
built upon these earlier ethical rules, mandating in sub-section (B) of DR 7-103,
“Performing the Duty of Public Prosecutor or Other Government Lawyer,” the timely
disclosure of evidence known to the prosecutor “that tends to negate the guilt of the
accused, mitigate the degree of the offense, or reduce the punishment.”3

The concepts expressed in these earlier rules remain true today. Section (d) of Rule 3.8
of the Model Rules of Professional Conduct thus mandates that:

The Prosecutor in a criminal case shall:

{d) make timely disclosure to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in
connection with sentencing, disclose to the defense and to the tribunal all unprivileged
mitigating Information known fo the prosecutor, except when the prosecutor is relieved of
this responsibility by a protective order of the tribunal.4 )

Rule 3.8(d) State Variations

Rule 3.8 of the Model Rules consists of six sections. Some states tweak or omit entire
sections. Maine, llinois and Chio, for example, fall in the latter category with regard to
section (b) of the Model Rules. As such these three states do not require their
prosecutors fo “make reasonable efforts to assure that the accused has been advised of
the right to, and the procedure for obtaining, counsel and has been given reasonable
opportunity to obtain counsel.”s Similarly, a majority of states modify section {f) of the
Model! Rules by either editing, shortening, or eliminating in its entirety the dictate
concerning extra-judicial comments by prosecutors.6 Possibly recognizing that the duty to
disclose exculpatory material cuts to the core of the special responsibilities of a
proseciitor in much the same way Rule 3.8 cuts to the core of the role of the prosecutor
as a whole, no state has completely abandoned the concepts espoused in sub-section
{d). Nevertheless, impartant variations of this section do exist among the states.

The nation’s 51 state level jurisdictions can be divided into four groups in terms of their



